OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GErALD C. MANN
ATTORNEY GENERAL

Homorable 3, H. Griffin
County Attorney S
Young County N
Craham, Texas S
T —

Dear Sir: Opinion Mo, 0-2972eA °
Re: Reconsideration of Opihion
No, 0=2972.
/" .

A

\
v
\.

\_

Your latter of Jannarylis, 1943, regarding‘the
above mentionad opinion, in effedt, 0alls.for a reconsidera-
tion of sald opinion No. 0*2972. e qmoto from your letter
as follows: oo S

N p

"The County Audltor apd I have been attempt-
ing to reconoile yeur opinion-pumber 0-2972, de-
livered Jenuary W? 194 ;. with Binford vs. Harris
County, 261 S. 535-and MoKinney vs, Collingse
worth Courty, 2598, Wo(2h234. A8 I construe
the above citdd dases they hdld that the 15¢ peid
the Sheriff under mection of  Article 1040 CCP
is not a fee of wffice an dopb not have %o be
socountéd or by said offiosr. Your opinion above

ment nod h ds to t@o aongrary.

1eaaa aﬂtiue mi“ﬁhioh of these authoritiles
siould be foXlowed., 1In so far as I have been able
to detdrmine your tpinion has never been, by your
departaent, moﬁifiéd or reversed.,”

Whén opinion Vo, 0~2972 was written we ocarefully
oonsidered the oages of Harrls County v. Hammond et al., 203
S. W. 4453 Binford v. Harris County, 26} S. %, 535; Nolan
County v, Yarbrough, 34 3., ¥, (2) 302, and "the authorities
oited therelin and reoognized that these oases held, among
other things, that the fifteen cents provided for undar Set=
tion 1 of Article 1040, Vernon's Annotated Code of Criminal
Procedure, did not oconstitute a fee of office that had to be
acocounted for as such, However, in view of Artiocle 3891, -
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Vernon's Annotated Civil Statutea, as amended since the opin~
ions in these oases were rendered, whioh provides in part:

“. [ ] L] e

"The compensation, limitations and maximums
herein fixed shall also apply to all fees and
sompensation whatsoever collscoted by mald offi-
cers in thelir offioial capacity, whether account-
able as fees of offioce under the present law, and
any law, general or speoianl, to the contrary is
hereby expressly repealed. The only kind and
charaoter of compensation exempt from the provi-
sions of this Aot shell be rewards received by
Sherliffs for apprehension of oriminals or fugi-
tives from Justice and for the recovery of stolen
property, and moneys recaived by County Judges and
Justices of the Peace for performing marringe cero=
monies, whioh sum shall not be aoccountable for and
not regquired to be reported as fees of office.”

‘e were of the opinion that the above quoted terms
of this statute (Article 3891, supra) wers .fnolusive to the
extent that in oxrder for fees to be exempt thareunder, thay
must be apecifically excluded. (See the cases of Nichols v,
Gslveston County, Supreme Court, 228 S, W. 547 end Fllis Coune
ty v. Thompson, éé Se We 49). 4As later stated in the case of
Taylor ot al. ¥v. Brewster County, li4éh S. W (2) 314, it was
our opinion that "the change in the stauie rather broadens
than restriots what are to bde determined officlel fees. Art-
icle 3891, R. S. 1925, Vernon's Annotated Civil Statutes, Art-
fole 3891%, (Sees the case of Nueoces County v. Curington et
al., 162 3, W, 687), FHowever, on February 16, 1942, after
our opinion No. 0=2972 was written, the Court of Civil Appeals
of Texas, at Amarillo, in the case of MoKinney v. Collings-
worth,County et al., 159 S. W. {2) 234, expressly held that
the allowances to sheriffs for safe keeping of prisoners un-
der Section 1L of Article 1040, Vernon's Annotated Code of Crime-
inel Pruesdure, do not caonstitute fees of office but are mers
porquisites of office for which the sheriff is acocuntable to
no one, It will be noted that this oase further holds that
profits made under Section 2 of Article 1040, supra, relating
to the allowancea t0 a sheriff for the support and naintenance
of prisoners should be reported as "fees of offlicev,
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Weo think the opinlon of the sourt ia foXlaney v.
Collingsworth County et al., supra, should be followed une
t11l the 3upreme Court holds to tne coeatrary. Therefarae,
cur opinion Ho, 0~2972 18 expressly overruled and withdrawn,

Thias opinion 13 to be construed as applylng only
to those counties wherelsn the county offliolsls are compen-
sated on a fee basls,

Trusting thet the forsgoing fully answers your in-
quiry, we are -

Yours very iLruly

ATTORREY GENERAL (F TRXAS
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